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MEMORANDUM

To: Representative Emilie Kornheiser, Chair, Joint Fiscal Committee
Catherine Benham, Chief Fiscal Officer, Joint Fiscal Office
Emily Byrne, Deputy Fiscal Officer, Joint Fiscal Office

cc: Brynn Hare, Director and Chief Counsel, Office of Legislative Counsel
From: Sophie Zdatny, Legislative Counsel, Office of Legislative Counsel
Date: October 7, 2025

Subject: Authority of the Executive Branch to lay off State employees

Question: At the September 18, 2025, meeting of the Joint Fiscal Committee
(Committee)! a question was raised as to the power of the Executive Branch to lay off
State employees if the Committee failed to approve its proposed expenditure reduction
plan.2 Testimony was presented by representatives of the Agency of Transportation that
official notices to affected employees would be issued regardless of whether the
Committee approved the plan or not.

Answer: The Executive Branch does not have the statutory authority to lay off
employees pursuant to an expenditure reduction plan prepared in accordance with 32
V.S.A. § 704(b)(1)* if the Committee disapproves of the plan. If the Committee
disapproves of an expenditure reduction plan, 8 704(e)(2) requires the Committee to
recommend amendments to the proposed plan to the Secretary of Administration and for
the Secretary to submit a revised plan to the Committee. Section 704(e)(4) explicitly
provides that any plan disapproved by the Committee “shall not be implemented.”

However, § 704(b)(2) provides that if “the official State revenue estimate for the General
Fund, the Transportation Fund, or federal funds has been reduced by less than one
percent from the estimates determined and assumed for purposes of the current fiscal
year’s appropriations,” then “the Secretary of Administration may prepare and implement
an expenditure reduction plan without the approval of the Joint Fiscal Committee,
provided that any total reductions in appropriations and transfers of funds are not greater
than the reductions in the official State revenue estimate.” (Emphasis added.)
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The Secretary may implement an expenditure reduction plan under 8 704(b)(2), provided
that: (a) the planned reductions to the total amount appropriated in any section or
subsection does not exceed five percent; (b) the plan is designed to minimize any
negative effects on the delivery of services to the public; and (c) the plan does not have
any unduly disproportionate effect on any single function, program, service, benefit, or
county. Such a plan could include the layoff of State employees.® Although a

8§ 704(b)(2) plan does not require approval by the Committee, it must be filed with the
Joint Fiscal Office prior to implementation.® In addition, any plan that consists of
reductions greater than five percent of the total amount appropriated in any section or
subsection must be submitted as part of a § 704(b)(1) expenditure reduction plan and be
considered and approved by the Committee before implementation.” Thus, there are
guardrails as to steps the Executive Branch can take to lay off State employees without
legislative approval under § 704(b)(2).

In addition to scenarios involving reductions in State revenues, the Executive Branch has
authority over State employees with respect to the day-to-day operations of State
government. However, this authority is limited by the General Assembly’s power of the
purse.

The Vermont Supreme Court has recognized that only the General Assembly has the
power to appropriate funds for the support of governmental programs and the Governor is
constitutionally required to faithfully execute the laws enacted by the General Assembly.®
“[W]e recognize that appropriations necessarily represent legislative determinations of
policy, by deciding which programs and activities to support financially and therefore
who obtains intended public benefits. If the Governor has a free hand to refuse to spend
any appropriated funds, he or she can totally negate a legislative policy decision that lies
at the core of the legislative function.”® Essentially, there is a balancing act between the
two branches of government in that the Governor cannot disregard the purpose for which
an appropriation is made but the General Assembly cannot micromanage how the
appropriated funds are administered. The Court recognizes that there is a certain amount
of “overlapping or blending of powers” given the “complex challenges and problems

facing today’s state government.”°

Generally, the Executive Branch has authority to manage the day-to-day operations of
State government in carrying out Vermont’s laws and to do so efficiently, effectively, and
in a fiscally prudent matter.!* In addition, the “Secretary of Administration is authorized
to transfer vacant positions throughout the Executive Branch of State government, and to
adjust appropriations in the Executive Branch in accordance with the Secretary’s
Statewide Vacancy Savings Plan that reflects realistic savings due to vacant positions.”*?
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However, any such adjustments cannot result in a change to the total statewide legislative
appropriation to the Executive Branch.3

The Agency of Administration’s Department of Human Resources (DHR) is responsible
for managing all positions in the Executive Branch, which includes “analysis and
recommendation around new position requests; verifying funding and budget status;
analysis of position changes; transferring positions within Agencies or State government,
and abolishing the position if it is no longer needed or funded.”** (Emphasis added.) All
new classified and exempt positions must be approved by the General Assembly. The
Committee approves limited service positions associated with grants, federal funding, or
other non-State funding sources.*®

According to DHR’s website, “[t]he position pool allows us to use existing vacant
positions to establish new positions within a department or agency, by transferring and
converting existing vacant positions.”'® By statute, the Secretary of Administration must
eliminate any classified position that has been vacant for a period of six months or
more.l” By practice, these long-term vacant positions are transferred to the position pool.
The position pool is managed by the Secretary and DHR “to better manage positions
within the statewide position cap established by the Legislature and to provide flexibility
in maximizing the use of authorized positions.”*® Sweeping positions into the pool helps
to meet ongoing position needs in various departments. “Funding associated with
positions transferred to the position pool will be addressed on a case by case basis
managed through the Finance and Management Budget Analysts.”'® DHR’s website
further provides that positions may be transferred between State entities by: (a) an act of
the General Assembly; (b) through the position pool process; or (c) by the Governor,
based on statute.?

In conclusion, the Executive Branch has the authority to manage the day-to-day
operations of State government, including a certain amount of flexibility with respect to
the transfer and elimination of positions. However, any such adjustments cannot result in
a change to the total statewide legislative appropriation to the Executive Branch or
disregard the General Assembly’s legislative priorities. When there is a reduced revenue
estimate, the Executive Branch has the authority to lay off State employees without
approval by the Committee, provided the layoffs comport with the parameters set forth in
32 V.S.A. § 704(b)(2), but not in situations where the Committee has disapproved a plan
under 32 V.S.A 8 704(b)(1) as was hypothetically presented at the Committee’s meeting
on September 18, 2025.
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! JFC Agenda (9-18-25).

2 Agency of Transportation FY2026 Rescission Plan Addendum (9-12-25) and Agency of Transportation
FY?2026 Rescission Plan (9-10-25).

3 Meeting livestream at 1 hour, minute 7. In addition, John Berard, Director of Labor Relations, Department
of Human Resources, testified that, while the official layoff notices were being issued on September 18,
2025, the layoffs would not be effective until October 31, 2025. Steve Howard, Executive Director of the
Vermont State Employees Association, further explained that layoff notices can be rescinded.

432 V.S.A. §704.

532 V.S.A. § 704. Subsection 704(c) lists the elements required to be included in an expenditure reduction
plan under either subdivision 704(b)(1) or (b)(2). It does not preclude laying off State employees, provided
that the layoffs minimize “any negative effects on the delivery of services to the public” and do not have
“any unduly disproportionate effect on any single function, program, service, benefit, or county.” Id.

61d.

"1d.

8 Hunter v. State, 2004 VT 108, P 16. See link.

oId.atP17.

©1d. at P 21.

11 See 32 V.S.A. § 704a.

123 V.S.A. §2222(i).

1B 4d.

14 DHR website - position management overview.

1532V.S.A 85.

16 DHR website - establishing new positions.

173 V.S.A. 8 327 (“(b) Any position which has been vacant for a period of six months shall be eliminated
unless the Secretary of Administration determines that the position is essential and has remained vacant
because of specific professional qualifications.”).

18 DHR website - establishing new positions.

¥ .

20 DHR website - transferring positions (noting that in many cases transfers between State departments and
agencies will require legislative review and approval).
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https://ljfo.vermont.gov/assets/Meetings/Joint-Fiscal-Committee/2025-09-18/GENERAL-384812-v1-FINAL_JFC_AGENDA_9_18_2025.pdf
https://ljfo.vermont.gov/assets/Meetings/Joint-Transportation-Oversight-Committee/2025-09-17/FY2026-TF-Rescission-Plan-Addendum_September-2025_Submitted-9-12-2025.pdf
https://ljfo.vermont.gov/assets/Meetings/Joint-Fiscal-Committee/2025-09-18/FY2026-TF-Rescission-Plan_September-2025_Submitted-9-10-25.pdf
https://ljfo.vermont.gov/assets/Meetings/Joint-Fiscal-Committee/2025-09-18/FY2026-TF-Rescission-Plan_September-2025_Submitted-9-10-25.pdf
https://www.youtube.com/watch?v=CKd3e52fdMs
https://legislature.vermont.gov/statutes/section/32/009/00704
https://legislature.vermont.gov/statutes/section/32/009/00704
https://law.justia.com/cases/vermont/supreme-court/2004/2003-013op.html
https://legislature.vermont.gov/statutes/section/32/009/00704a
https://legislature.vermont.gov/statutes/section/03/045/02222
https://humanresources.vermont.gov/classification-position-management/position-management/position-management-overview
https://legislature.vermont.gov/statutes/section/32/001/00005
https://humanresources.vermont.gov/classification-position-management/position-management/establishing-new-positions
https://legislature.vermont.gov/statutes/section/03/013/00327
https://humanresources.vermont.gov/classification-position-management/position-management/establishing-new-positions
https://humanresources.vermont.gov/classification-position-management/position-management/transferring-positions

